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ASEAN, CHINA AND THE SOUTH CHINA SEA:
AN OPPORTUNITY MISSED

Raf Emmears”

19 November 2002

After years of negotiations, the ASEAN foreign minigers and Chind's Vice Foreign
Miniger Wang Yi findly dgned a Dedlaraion on the Conduct of Paties in the South China
Sea on the Sddines of the eighth ASEAN summit in Phnom Penh in early November 2002.
The agreement is intended to prevent further tensons over the disputed territories and to
reduce the risks of military conflict in the South China Sea. To that end the parties:

regffirmed ther respect and commitment to the freedom of navigation in and through
the South China Seg;

agreed to resolve ther territorid disputes by peaceful means without resort to the use
of force;

pledged to exercise sdf-resrant in ectivities that could spark disputes, such as
inhabiting gill uninhabited festures, ad to enhance their efforts to build trust among
them;

agreed to exchange views among defence officids, to give advance notice of military
exercises on a voluntary bass, and to provide humane treatment to any person in
danger or distress,

and announced that they might cooperate in marine environmenta protection and
scientific  research, safety of navigation, search and rescue operations and in
combating transnationa crime.

The Declaration on the Conduct of Parties in the South China Sea is an important step
in the right direction. The damant daes have indicated a shared interest in promoting
Southeast Asan peace and stability by avoiding any confrontation over the South China Sea
They have accepted that a potentid source of threat can be reduced through respect of
gandard internationa norms.

The declaration is an atempt to ensure a peaceful management of the territorid
dispute and to promulgate an informa code of conduct based on sdf-redtraint, the non-use of
force and the freedom of navigation. In this regard, the document derives from the ASEAN
Declaration on the South China Sea sgned by the ASEAN foreign ministersin July 1992.
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Nevethdess the declaration represents a dgnificant move away from the origina
god of having a detailled and binding code of conduct for the South China Seae. Maaysia had
fird proposed a the ASEAN Minigerid Meeting of July 2002 that ASEAN and China
congder issuing a political declaration insdead of a long hoped for code of conduct and
Maaysa was especidly keen for the document to be approved at the summit in November
2002. The politicadl declaration is essentidly an interim accord. The parties involved
reaffirmed that adopting a code of conduct would ‘promote peace and stability in the region
and agree to work, on the bass of consensus towards the eventud attainment of this
objective’

However, it remains uncertain whether the ASEAN members and China will ever
succeed to agree on a legaly-binding code of conduct for the South China Sea.  All the
cdamants have good firm on the question of sovereign jurisdiction and they faled to make
any concesson on this issue in the political declaration. Moreover, gpprovad of this watered
down document demanded concessions that demonstrated once again the difficulty of ever
concluding a code of conduct.

As a reault of China's requests, the ASEAN members agreed to include ‘on the basis
of consensus when referring to the eventua attainment of a code of conduct and to drop the
phrase ‘erection of dructures from the paragraph invoking the exercise of sdf-redtraint.
Vieinam had demanded that the declaration includes a commitment not to build new
dructures on the idands and Chinas refusd might have indicated its intentions to erect
additiond foundations to drengthen its military presence in the Spralys.  Findly, the
politica declaration made no reference to its specific geographical scope, primarily because
China opposed any mention of the Paracd Idands. The language may be ambiguous enough
for the Vietnamee to expect that the Paracd question could be included in future
negotiations.  In short, the document cannot be expected to prevent the occurrence of new
incidents over territoria clamsin the South China Sea

ASEAN's inability to develop a binding code of conduct among the clamant Sates
results from severd factors. Firs, the PRC has constantly repeated that its sovereignty over
the South China Sea is indisputable. Partly due to a need to preserve their domestic politica
legitimacy, Chinese leaders refuse to make any concesson on the issue.  Second, China has
held bilatera taks with ASEAN damants and has succeeded in dividing them by offering
bilaterd codes of conduct that would benefit their separate interests. This has further
weskened ASEAN’s ability to conduct itself as an associative body. Third, Bejing seems
only prepared to support a non-binding multilaterd code of conduct that would be limited to
the Spratly Idands and focus on didogue and the preservation of regiond stability rather than
the problem of sovereign jurisdiction. In short, the formulation of an ASEAN diplomatic
dand has been undermined by China's intrandgence and its ability to control negotiation on
the territorid question.  Unable to impose its initigtives, ASEAN's influence on the South
China Seadispute islimited.

Nevertheless, the absence of a consensus among the ASEAN dates over the South
China Sea needs to be kept in mind.  The members have differentid relaionships with China
and contraging views on its potentid threst. In addition, some members have conflicting
clams in the Spratlys while others are not concerned about the problem of sovereignty.
These sources of disunity have complicated the atanment of a collective dance. The
ASEAN damants involved in the disoute are unwilling to make concessons with regard to



ther teritorid clams and have faled to address the problem of sovereign jurisdiction. This
has weakened ASEAN in its talks with the PRC. Cooperation on te South China Sea has
been affected by perdging misrus among the ASEAN clamants. The drained reaions
between Madaysa and the Philippines are sgnificant for ingance when examining the lack of
consensus.  Findly, the absence of coheson aso reaults from the fact that the problem of
sovereignty over the Spratly Idands does not yet represent a direct danger to the nationd
security of individua members.  Explicit thrests do not yet exig in the case of the South
China Sea Stll, Vietnam and the Philippines fed threatened by Chinas actions in the

Spratlys.

In sum, attempts to formulate a binding code of conduct for the South China Sea
continue to face dgnificant obstacles. As an interim accord, the declaration is a step in the
right direction, though certainly not a landmark agreement as stated in some media reports.
China and ASEAN have signed a Declaration on the Conduct of Parties in the South China
Sea; a non-binding and watered-down document. ASEAN now needs to work harder and use
the declaration as the basis for developing a binding code of conduct, which would add
another cornerstone to the security architecture of the Asa-Pacific.
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